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I. STATEMENT OF INTRODUCTION

DANTEL JERIMIAH SIMMS, Appellant pro
se ("Daniel"), hereby humbly petitions the
Honorable UWashington Supreme Court Justices
to review the —rulings by the Snohomish
County Superior Court in re 18-3-01317-31 and
18-3-01278-31, and the Court of Appeals,
Division 0One, in re No. B8016B-6-I decision
affirming the decree granting nonparental
custody of D.R.K. to Respondent DARYL B. FISH
("Respondent"), as the rulings are contrary
to the decisions of this Supreme Court, the
U.S. and Washington State Constitution, and
involves an issue ©of substantial ©public
interest that should be determined by the
Supreme Court.

IT. STATEMENT 0OF ERRORS

1. THE LOWER COURTS ERRED BY FAILING TO
PROTECT DANIEL'S RIGHT TO DEFEND HIS OuWN

LEGAL RIGHTS AND OBLIGATIONS?
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2. THE LOWER COURTS ERRED BY FAILING TO
EXAMINE RESPONDENT'S UNCLEAN HANDS?

3. THE LOWER COURTS ERRED BY FINDING
DANIEL UNFIT FOR FACTORS WHOLLY INCIDENTAL TO
CIVIL DISABILITY OF INCARCERATION?

L, DID '~ THE LOWER COURTS ERR  BY
UNREASONABLY RESTRICTING VISITATION UWITH NOD
GENUINE OR FAIR WAY TOD REINSTATE VISITATION
RIGHTS?

ITT. STATEMENT OF ISSUES

1. DOES DANIEL HAVE THE RIGHT TO
PROTECT HIS OWN LEGAL RIGHTS OR OBLIGATIONS
OR NOT?

2. IS IT JUDICIALLY ACCEPTABLE TO
VIOLATE ANY FEDERAL OR STATE LUAW TO GAIN
UNFAIR ADVANTAGE IN A NONPARENTAL CUSTODY
CASE AS LONG AS THE PARENT IS A STIGMATIPED
AND HATED INCARCERATED INDIVIDUAL?

3. ARE INCARCERATED INDIVIDUALS
PRESUMABLY UNFIT TO APPOINT SAFE AND SECURE

ENVIRONMENTS FOR THEIR CHILDREN?
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L. IS IT PROPER AND JUST TO DEPRIVE
DANIEL OF VISITATION WITH NO REASONABLE OR
FAIR WAY TO GET THOSE VISITATION RIGHTS BACK?

IV. STATEMENT OF CASE & AUTHORITIES

1. DOES DANIEL HAVE  THE RIGHT TO
PROTECT HIS OWN LEGAL RIGHTS OR OBLIGATIONS
OR NOT?

The lower Courts have affirmed the
premise that a Respondent/parent in a
Nonparental custody <case has no inherent
right, inter alia, to respond to =2 motion
and/or be treated as a self-represented
litigant in the proceedings. A ruling based
on an error of law constitutes an abuse aof

discretion. (See: King v. 0Olympic Pipeline

Co., 104 Wn. App. 338, 355, 16 P.3d (2000);

Wash. State Physicians Ins. Exch. & Ass'n v.

Fisons Corp., 122 Wn. 2d 299, 339, 858 P.2d

1054 (1993)). In the 4instant rulings, the

Trial Court ruled that Respondent was not
representing himself, as the record reflects:

Mr. ROBINSON: "...[Ylour Honer, he

APPELLANT'S PETITION FOR
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should not be talking on this. It is not his
motion.™"

THE COURT: "...[U]lnderstood. Sir, at
this point you are a witness. You are not
representing yourself..."

MR. SIMMS: ",..[Y]es, I am. I am
representing myself, sir. I am the
Respondent."

THE COURT: ",..[Y]lou are not. VYou
are a witness, sir. Ms. Simms, who I bhelieve
you're married to, is the petitioner in this
case."

MR. SIMMS: "...[Slo are you saying
that I can't--I can't be--I can't defend
myself? Is that what you're saying?..."

THE COURT: ",..[I]f you are called
as a witness, you can tell the Court whatever
you want to within the bounds of the rules of
evidence. But you are not representing
vourself. Ms. Simms is bringing this petition
and moving this forward..."

MR. SIMMS: v,..[I] can understand
the part regards to her motion, but what--I
can't--I can't understand is that vyou're
saying that I can't defend myself in this
case..."

THE COURT: ",..[Tlhat is what I am
saying, sir. This is not your motion..."

MR. SIMMS: ",..,[Tlhat's fine. But
what I'm saying is in regards to, 1like,
witnesses and--and the case as it proceeds
and in regards to the Mr. Robinson saying
that--that there was an agreed adequate cause
when there clearly wasn't, those are--those

APPELLANT'S PETITION FOR
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are issues of defense. And I'm the
Respondent, I have the right wunder the
constitution to--to actually rebut what he's
saying..."

THE COURT: "...[S]ir, it's not the
Court's place to give you legal advise. But
you--clearly do not have the right as you are
indicating. This is a civil matter brought by
Ms. Simms for nonparental custody. There 1is
no constitutional element to what vyou are
indicating. Certainly, if you are called a
witness, you can present evidence through Ms.
Simms or through one of the attorneys. But
what vyou are 1indicating just has no 1legal
significance. You are simply a witness, and
you have been allowed to appear by telephone.
So at this point, I will ask vyou not to
interject in the proceedings. Ms. Simms, it
is her petition, and she needs to present
whatever it is she needs to present to the
Court..."” (RP, pg 13, 1lines 9-25, pg 1&,
lines 1-25, & pg 15, lines j-4)

The lnﬁer Courts have determined
that a Respondent. does not have the right to
defend himself. That erroneous ruling can is
not harmless. Uhether the Trial Court
eventually implicitly grants leeway for
Daniel to defend himself is immaterial as the
prejudice has already occurred. Daniel was
denied the ability to rebut the false

contention that the Adeguate Cause was

APPELLANT'S PETITIDN FOR
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"agreed to in [sic] both matters..." (RP, pg

13, lines 1-4). Additionally the inherent

negative inference that Daniel was merely a
nuisance and not allowed to speak was
extremely prejudicial. Daniel was only acting
in the hest interests of his paternal love
for his only son. Yet the Trial Court treasted
Daniel as a nuisance from the very first
instance. That prejudice adversely affected
the entire Trial. The lower Court stated in
their opinion that:

"...[Tlo the extent that the trial
court told Simms 'you are not representing
vourself,' this was a error. Simms, as the
respondent in both pestitions, had the right
to defend his interests in the proceeding.
But in the context of Tracy's pretrial
motion, it appears the purpose of the trial
court's statement was to explain to Simms
that he had not responded to Tracy's motion
and was thus not entitled to interrupt the
other parties to argue facts not contained in
the motions. Ultimately, Simms was afforded =
full cpportunity to testify and present
evidence, though he expressly declined to do
so. And he made 2 long closing argument. In
short, Simms does not show how he was
prevented from fully participating in the
proceadings."

APPELLANT'S PETITION FOR
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(Unpublished Opinion, pg 8).

Yet the Court of Appeals fails to
reconcile that the Trial Court slso refused
to allow Daniel %o make objections or bring
motions, as the record reflects:

MR, SIMMS: ",..[Slo sgain, I'm very
confused because you're saying that I'm being
disruptive, but I did exactly what Mr.
Robinson just did in regasrds +o the motion
when he objected to +the motion. So I--T
adhering to +the 1local rules and to the
Washingtaoan State Courtroom Rule books and
properly objecting and interjecting my
objections so that I could preserve them for
appeal..."”

THE COURT: ",.,.[Tlhey are not vyour
objections, sir. Mr. Robinson is an attorney
representing Mr. Fish. Mr. Fish also has Mr.
Shapiro here. He has two attorneys both of
them, I believe, have filed notices of
appearance. They can speak for Mr. Fish.
That's just how the system works. Ms. Simms
is here representing herself. She can speak
in court as 2 representative for herself. VYou
are not representing yourself..."

MR. SIMMS: ".,..[Clan vyou--can vyou,
Mr.--Your Honor, can you please provide the
case law or courtroom rule book that says
that the respondent in a case has no right to
object or have any right to defend himself,
please?" .

THE COURT: Amd, sir, vyet again, vyou
have interrupted the Court when the Court was
speaking. I'm losing track of how many times

APPELLANT'S PETITION FOR
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you have now interrupted me. So, sir, are you
going to interrupt these proceedings maving
forward? I am, again, giving you the
opportunity to continue to be on the phone
and be available..."

MR. SIMMS: ".,,[I] don't know hou to
respond. I feel as if you are--are trying to
force me into =2 voluntary gag order. And
therefore that would be 2 violation of my
parental rights as to defend and also my
rights under case law and local rules as a
respondent. I don't understand at all..."
(RP, pg 24, lines 1-25, pg 25, lines 1-9).

Parents have a fundamental 1liberty
interest in the care, custody, and control of

their c¢hildren. (Santosky v. Kramer, 455 U.S.

745, 753, 102 S. Ct, 1388, 71 L. Ed. 2d 599

(1982)). That means parents, including a
incarcerated one, has the right to defend his
liberty interests, yet the louwer courts have
deprived Daniel of that. Daniel had the right
to defend his own legal rights and
obligations. The reluctant acguiesce of the
Trial Court to Daniel asserting his right to
defend is woefully inadeguate and prejudicial

over the explicit ruling of the Trial Court

APPELLANT'S PETITION FOR
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denying Daniel the Due Process right under
the 14th Amendment of the U.S. Constitution.
That is manifestly unreasonable. Daniel
merely hecame a8 nuisance +to protect his
rights, that does not equate to Due Process,
what happens when the next pro se parent goes
before this Trial Court and does not have the
temperament +to assert their rights, that
should not be allowed to stand.

The Honorable Supreme Court Judges
shnuid make a definitive ruling that
Respondents have the right to proceed pro se
to protect their 1liberty interests, thereby
reversing the Order Granting Nonparental
Custody, remanding the case back to the Trial
Court with the instruction that Daniel is
permitted to argue his case without
inferences of nuisance for asserting his
rights.

2. 15 IT JUDICIALLY ACCEPTABLE TO

VIOLATE ANY FEDERAL OR STATE LAW TD GAIN

APPELLANT'S PETITION FOR
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UNFAIR ADVANTAGE 1IN A NONPARENTAL CUSTODY
CASE AS LONG AS THE PARENT IS A STIGMATIVED
AND HATED INCARCERATED INDIVIDUAL?

The 1lower Court does not dispute
that Fish committed federal and state crimes
to gain custody of D.R.K.; instead the louwer
Court ruled that:

"...[Elven if Tracy's allegatiaons
were true, she does not show they would

establish a basis to dismiss Fish's
petition..." (Unpublished Opinion, pg 10).

The lower Courts unfairly disregards
black letter lauw that states:/

",..[Plro se litigants are expected
to comply with the Wash. Rules of Appellate
Procedure. Nonetheless, an appellate court
may address legal and factual issues that are
improperly briefed when +the basis for the
claim is apparent."” Ervinm v. Muller, 117 Un.
App. 1085, 2003 Wash. App. LEXIS 2228 (2003);
State.v. Young, 89 Wn. 2d 613, 625, 574 P,2d
1171 _(1978) (guoting Dehear v. Seattle Post-
Intelligence, 60 Wn. 2d 122, 126, 372 P.2d
183 (1962).

The 1lower Court's contention +that
because Daniel failed to properly hbrief the

matter of unclean hands it is somehow fatal

APPELLANT'S PETITION FOR
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is exceedingly unfair and inequitable. Even

though- Daniel improperly cited RCU

26.27.201(1) should not permit the louer

Court to refuse to address the substance of
the unclean hands claims. Unclean hands are a
equitable doctrine that stands independently
from any statutory enactments; for instance,
it is stated:

"...[Iln general, 'a party with unclean hands
cannot recover in equity.'" Burt v. Dep't aof
Corr., 191 Wn. App. 194, 210, 361 P.3d 283
(2015); (guoting Miller v. Paul M. Welff Co.,
178 Wn. App. 957, 965, 316 P.3d 1113 (2014);
Sun tLife Assur. Co. of Can. v. Lee, 2017
Wash., App. LEXIS 1974)

Fish admitted on the stand at trial
of taking D.R.K. across state lines, without
parental, DCYF, ar law enforcement's
permission, after D.R.K.'s guardian had died,
but before Fish had filed his nonparental
custody petition. Fish knew that the Paternal
Family was trying to recover the child a2s lauw
enforcement went to his house and attempted

to recover the child. Fish intentionally

APPELLANT'S PETITION FOR
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kidnapped the child and brought him to Oregon
so that the Paternal family could not recover
the child. (RP, pg 132, lines 10-25, pg. 133,
lines 1-20).

It is not fair or equitable that
Fish +took the child across State lines and
refused to return the child to the Paternal
Family. Then Fish had +the audacity +to use
that unfair advantage to state the Paternal
Family was not fit to care for the child.
This is unreasonable and extremely
inegquitable. In gssence the lower Court
failed to rule on Fish's misconduct and
criminal actions because Daniel did not brief
it properly. That 4is extremely unfair and
untenable.

Accordingly Daniel petitions the
Honorable Judges of the Supreme Court to
rTeverse the Order Granting Nonparental
Custody to Fish, remanding the case back to

the Trial Court, and for Fish's unclean hands
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to be examined in accordance with the
principals of eguity and fairness.

3. ARE INCARCERATED INDIVIDUALS
PRESUMABLY UNFIT TO APPDINT SAFE AND SECURE
ENVIRONMENTS FOR THEIR CHILDREN?

The lower Courts have inherently
ruled that Daniel has zero right or say in
the appointment of a familial member to care
for his child., That is inconsistent with
federal and state caselaw stare decisis. For
instance, it is stated:

"...[Plarent's incafcerated does
not, in itself, demonstrate that a individual

is unfit parent; parent's failure to fulfill
condition of return due to his or her

incarceration, standing alone, is not
constitutional ground  for finding parent
unfit; these —conclusions are required by
state and federal constitutions, which

preclude state from terminating parent's
fundamental right without individualized
determination of unfitness." Kenosha County
Dep't of Human Servs. v. Jodie W. (In re Max
G.W.), 293 Wis., 2d 530, 716 N.W. 2d B4L5, 2006
WI 93 (Wis, 2006).

"...[Tlhe U.S. Supreme Court
affirmed on more narrouw graunds. Four
justices concluded that RCW 26.10.160(3) was

unconstitutional as applied. 0Of particular
concern to the United States Supreme Court
was the 1lack of any allegation aor finding
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that the mother was unfit. Further, the trial
court had failed to presume that Granville,
the mother, was a fit parent and had acted in
her children's best interest."” Troxel v.
Granville, 530 U.S. 68, 120 5. Ct. 2054, 147
L. Fd. 2d 49 (2000). In. fact, the Court
noted, +the +trial court appeared to presume
the opposite-that visitation by the
grandparents was in the children's best
interests and it was Grandville's burden to
disprove the presumption that a fit parent
will act in the best interests of his or her
child. Troxel, 530 U.S5. @ 71. These problems,
according to the Supreme Court, showed that
'this «case 1involved nothing more +than a
simple disagreement between +the Washington
Superior Court and Granville concerning her
children's best interests." Troxel, 530 U.S.
@ 72; In re Custody of R.R.B., 108 Wn. App.
602; 31 P.3d 1212.

The instant case is similarily
flawed as the Trial Court started from the
premise that Daniel was unfit and placed the
burden on Daniel to prove that his
appointment of a guardian was in the child's
best interest, when in fact and law, it was
Fish's burden to prove that Daniel was unfit
and that his appointed guardian was not in
the best interests of the child.

In light of Federal and State stare

APPELLANT'S PETITION FOR
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decisis that contradicts the louer Courts?
rulings, this Honorahle Supreme Court should
reverse the Order Granting Nenparental
Custody, remand it back to the Trial Court,
with the instruction that Daniel be deemad
fit unless Fish can prove by a preponderance
of the evidence that Daniel is unfit.
L, IS IT PROPER AND JUST TO DEPRIVE
DANIEL OF VISITATION WITH NO REASONABLE OR
FAIR WAY TO GET THOSE VISITATION RIGHTS BACK?

The lower Court's main opinion is
that:

"...[S5]limms does not identify any
specific restrictions +that he believes 1is

unreasonable or contrary to law..."
(Unpublished Opinion, pg 16).

This is the same flawed ruling
identified earlier. Because Daniel did not
properly brief the specific restriction it
permits fhe lower Court to disregard the
visitation deprivétimn. That is unreasonahbhle

and contrary to law. The supra (Ervin v.
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Muller, et al.) identified above contradicts

that position, as Daniel properly raised the
issue of unreasonableness of the visitation
terms and conditions. The caselaw precedent
of this State states that:

"...[Iln a nonparental child custody
proceeding under chapter 26.10 RCW in which
the trial court awards custody to the
nonparent, the court may restrict the
parent's visitation with the child under RCW
26.10.160(2) so long as the Court enters
findings of fact setting forth the reasons
why visits are limited under the statute and
setting forth the reguirements that must he
met before visitation will be allowed." (In
re Custody of B,J.B., 146 Wn. App. 1; 189
P.3d 800; 2008 Wash. App. LEXIS 95B).

Daniel asserts and claims that it is

unreasonable under RCW 26.10.160(2) to

deprive Daniel of visitation for: (1) Facts
that were unable to be contested by Daniel
because the self-serving "Experts" hired by
Fish =alleged them but no one testified to
them (i.e. the Counselor and the Child
D.R.K.'s statements); (2) +that the Trial

Court deprived Daniel of visitation due +to
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factors related to incarceration; (3) that
the Trial Court denied visitation without any
opportunity for Daniel to meet some
requirement to reinstate visitation.

The Trial Court deprived Daniel aof
any contact with his only son for no reason
other than self-serving hearsay statements
from parties that did not testify and
Daniel's civil disability of incarceration.
That is immensely unreasonable.

As such, Daniel humhly petitions the
Honorable Supreme Court Judges to reverse
this Crder Granting Nonparental Custody,
remanding it back to the Trial Court, and
instructing the Trial Court to Order
reasonahbhle visitation and/or requirements
that should be met to attain visitation.

V. STATEMENT OF CONCLUSION

Daniel humbly petitions the
Honorable Supreme Court Judges to review the

instant case, allow Daniel to argue the
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petition telephonically, and/or remand this
case back to the Trial Court consistent with
your ruling.

DATED and SIGNED this [} 7/ day
of I , 2021.

&aﬂegpectfulky,

DANIEL J. SIMMS,UPetitioner pro se
#795743 D-220
Monroe Correctional Complex/TRU
P.0O. Box B88
Monroe, WA 98272
(360)794-2557
e-mail: www.jpay.com

VI. CERTIFICATE OF SERVICE

I, DANIEL JERIMIAH SIMMS, hereby
certify that on the date below, I deposited
the foregoing TAPPELLANT'S PETITION FOR
REVIEW TO THE WASHINGTON SUPREME COURT FROM
COURT oF APPEALS DECISION TERMINATING
REVIEW,' or a copy thereof, in the internal
mail system of MCC/TRU and made arrangements
for npostage, addressed to: ATTN: RICHARD
JOHNSON, Court Administrator/Clerk, Court of
Appeal, Division One, One Union Sguare, 600
University Street, Seattle, WA, 98101-1176;
JESSICA L. GOLDMAN, JESSE LEE TAYLOR,
Attorneys for Respondent Fish, Summit Lauw
Group, 315 5th Avenue 5., STE 1000, Seattle,
WA, 98104-2682; and TRACY M. SIMMS, 10601 9th
DR. SE, Everett, WA, 98208,

I declare under penalty of perjury
pursuant to the laws of the State of
Washington +that +the foregoing is +true and
correct.

DATED and SIGNED im the City of
Monroe, Washington, on this } 7<h day

quTénMapy , 2020.
Certified By,o%\fw,% &:W

DANIEL J. SIMMS, Petitioner pro se
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FILED
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Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

In re the Custody of
D.R.K.,
Child.
DARYL FISH,
Respondent,
V.

DANIEL JEREMIAH SIMMS and
TRACY MICHELLE SIMMS,

Appellants.

No. 80168-6-1 (cons. with No.
80169-4-1, No. 80261-5-1, and
No. 80262-3-1)
DIVISION ONE

UNPUBLISHED OPINION

MANN, C.J. — Daniel Simms appeals a decree granting nonparental

custody of his son, D.R.K., to Daryl Fish. Simms, who was incarcerated and

appeared by telephone for the trial, raises several claims related to the

sufficiency of the evidence and the trial court’s treatment of him. Finding no error

in the procedure or outcome, we affirm.

Simms is the father of D.R.K., born in 2005. Simms was convicted of first

degree robbery and two counts of second degree assault while armed with a



No. 80168-6-1/2
(cons. with No. 80169-4-I, No. 80261-5-I, and No. 80262-3-1)

firearm in 2006. He is expected to remain in prison until 2038, well after D.R.K.
reaches adulthood.

While incarcerated, Simms has been moved to different prisons several
times because of “behavioral issues.” In 2014, Simms married Tracy Simms,
who he met through a prison pen pal program.?!

D.R.K. was raised primarily by his mother, who suffered from longstanding
substance abuse issues. Thus, D.R.K. spent substantial periods of his childhood
in foster care. Even so, D.R.K. and his mother maintained a strong bond. D.R.K.
has had limited interaction with Simms consisting of occasional letters, phone
calls, and visits to the prison.

D.R.K.’s mother died in 2014, when D.R.K. was nine years old. Tragically,
D.R.K. was alone in the house when she died and remained so for several days
until he told a neighbor what had happened. After his mother’'s death, D.R.K.
went to live with his maternal grandmother, Sylvia Finne.

Finne asked the members of her church for assistance in caring for D.R.K.
Fish, an engineer at Boeing and a deacon at the church, volunteered to help.
Fish began helping D.R.K. with his homework, picking him up from school, and
taking him places on the weekends, including museums, baseball games, and
water parks. Fish also secured a reading tutor for D.R.K., signed him up for
swimming lessons, and served as a liaison between D.R.K.’s school and Finne,

who did not know how to use a computer.

1 Because Daniel and Tracy Simms share the same last name, we refer to Tracy by her
first name for clarity. No disrespect is intended.



No. 80168-6-1/3
(cons. with No. 80169-4-I, No. 80261-5-I, and No. 80262-3-1)

In 2016, both Finne and Tracy filed petitions for nonparental custody of
D.R.K. Finne’s petition proceeded to trial first. Both Finne and Simms were
represented by counsel. A court appointed special advocate (CASA) reviewed
D.R.K.’s counseling and Child Protective Services (CPS) records and interviewed
D.R.K., Finne, Tracy, Fish, and the director of D.R.K.’s afterschool program.
According to the CASA’s report, D.R.K. would try to hide when Tracy came to
pick him up for visits with Simms. D.R.K. also disclosed that Simms got “angry
with him” during the visits. After two days of evidence and testimony, a superior
court found, based on the evidence, that Simms was incarcerated and “never
had any other parental role than having visitation time at the prison.” The court
awarded custody to Finne. Because of the ruling, Tracy voluntarily dismissed her
own petition.

By 2017, Finne was undergoing chemotherapy for cancer, and D.R.K. was
spending most of his weekends at Fish’s house. Fish took D.R.K. to Oregon to
spend Thanksgiving and Christmas with Fish’s extended family, and on a trip to
Disneyland. Finne gave Fish power of attorney to make medical decisions for
D.R.K.

In April 2018, Tracy contacted Finne to set up a visit between D.R.K. and
Simms. D.R.K., who had not seen Simms for about two years at this point,
became “upset and anxious” at the prospect of a visit, and asked to speak with a
counselor. D.R.K. told the counselor that Simms “is scary and gets really mad.”

Finne died in May 2018, and D.R.K. began living full-time with Fish.

Within a couple of weeks, both Tracy and Fish filed petitions for nonparental
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custody of D.R.K. Simms joined in Tracy’s petition. The parties stipulated to a
finding of adequate cause as to both petitions. The trial court did not consolidate
the petitions, but decided to hear them together for trial.

The trial court appointed a guardian ad litem (GAL), Christine Wakefield
Nichols. Wakefield Nichols interviewed 12 people, including D.R.K., Simms,
Tracy, Fish, Simms’s correctional officer, members of D.R.K.’s church, and
D.R.K.’s counselor. D.R.K. emphatically told Wakefield Nichols that he wanted to
live with Fish. He stated that he did not feel like he had much of a relationship
with Tracy. Fish told Wakefield Nichols that D.R.K. “burst into tears once worried
that he would have to go and live with [Tracy].” Tracy expressed reservations
about assuming custody of D.R.K., telling Wakefield Nichols that she was
contemplating a divorce from Simms “so | feel as if there isn't much point in
moving forward with the custody case.”

D.R.K. told Wakefield Nichols he did not want to see Simms, and he did
not feel that Simms had his best interests at heart. D.R.K. told Wakefield Nichols
he would only be willing to consider phone contact with Simms, but wanted Fish
to monitor the conversations.

Trial on the petitions occurred over a two-day period in May 2019, at
which point D.R.K. was 13 years old. Simms appeared, pro se, by telephone.
Tracy also appeared pro se. She filed two untimely motions to dismiss Fish’s
petition. The first, entitled “motion to dismiss Daryl Fish’s non-parental custody
petition for lack of subject matter jurisdiction due to violation of the clean-hands

doctrine,” asserted that Fish failed to timely notify her and Simms of Finne’s
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death so that he could gain an advantage in filing a nonparental custody petition,
and that this “fraudulent concealment” divested the trial court of jurisdiction. The
second, entitled “failure to state a claim upon which relief can be granted,”
asserted that Fish could not establish the statutory grounds for nonparental
custody because Tracy was D.R.K.’s de facto parent. Tracy did not note the
motions on the court’s calendar, did not serve Fish or Wakefield Nichols with
notice of the motions, and did not provide working copies of the motions to the
court. In any event, the trial court considered the motions on the first morning of
trial, despite the procedural deficiencies, and denied both.

The trial court heard testimony from both Fish and Wakefield Nichols and
reviewed 31 exhibits. Tracy did not call any witnesses or offer any evidence
other than an undated and unsigned power of attorney in which Simms purported
to grant Tracy authority to care for D.R.K. The court offered Simms the
opportunity to testify and to call withesses. Simms told the court he refused to
present any evidence or testimony “in protest.”

After considering the evidence and testimony, the trial court entered a final
order granting Fish’s petition for custody of D.R.K. The trial court found that Fish
was providing D.R.K. with a stable and dependable home, that D.R.K. was doing
very well in Fish’s home, and that “it would be a clear detriment to the child if the
child does not continue to live” with Fish. The trial court suspended visitation
with Simms, ordering that “[a]ll future contact with Mr. Simms should be at

[D.R.K.]'s initiation, with input from [D.R.K.]'s counselor or psychologist and
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[Fish].” The order specifically outlined how contact would take place if D.R.K.
wished it. The trial court denied Tracy’s petition. Pro se, Simms appeals.?
I.
First, we note that pro se litigants are held to the same standard as

attorneys. In re Marriage of Olson, 69 Wn. App. 621, 626, 850 P.2d 527 (1993).

To comply with the Rules of Appellate Procedure (RAP), an appellant’s brief
must contain “argument in support of the issues presented for review, together
with citations to legal authority and references to relevant parts of the record.”
RAP 10.3(a)(6). Here, Simms makes assertions of facts that are often
unsupported by any reference to the record. He quotes caselaw without
providing a full or accurate citation. And Simms makes some assertions
regarding legal authority that are untrue. With these limitations in mind, as much
as possible we address the essence of Simms’s claims on appeal.

A.

Simms first argues that the trial court denied him the right to represent
himself at trial. Because Simms was provided a full and fair opportunity to
participate in the proceedings, we reject this claim.

As Tracy argued her pretrial motions, Simms often interrupted her to make
arguments of his own and raise facts not contained in the motions. Matthew

Robinson, one of the attorneys representing Fish, objected to the continued

2 Tracy also appealed the trial court’s orders granting Fish’s petition and denying her
petition. She has not filed a separate opening brief. Both Simms’s opening brief and reply brief
contain the signature “Tracy Simms,” apparently intended to show that Tracy has joined in
Simms'’s brief. But the signatures do not match Tracy Simms’s signature on the notice of appeal.
The signatures of “Tracy Simms” in Simms’s briefs are in Simms’s own handwriting. We proceed
as though Simms has alone appealed the trial court’s orders.
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disruptions: “It is not his motion.” The trial court told Simms: “Sir, at this point you
are a witness. You are not representing yourself.” Simms argued: “Yes, | am. |
am representing myself, sir. 1 am the respondent.” The court responded: “You
are not. You are a witness, sir. Ms. Simms, who | believe you're married to, is
the petitioner in this case.” Simms stated: “So are you saying that | can't—I can't
be—I can't defend myself? Is that what you're saying?” The court informed
Simms: “If you are called as a witness, you can tell the Court whatever you want
to within the bounds of the rules of evidence. But you are not representing
yourself. Ms. Simms is bringing this petition and moving this forward.” Robinson
stated: “Your Honor, he is the respondent in both cases. He's not the moving
party, of course, on the two motions that Mrs. Simms brought, but he is the
respondent in on both cases.” The court said: “I understand.”

As argument proceeded on Tracy’s motions, and Simms continued to
interject, the court stated: “I think you may have misunderstood what | indicated.
Ms. Simms is representing herself. You certainly will have the right to defend in
this proceeding, but she is the one making these motions. So at this point, | just
need to hear from her and the other attorneys as it relates to the motions.” The
court informed Simms that he could not participate telephonically if he were
disruptive. When Simms continued to interrupt the argument with objections, the
court told Simms that Robinson and Tracy could speak about the motions but
that “[y]ou are not representing yourself.”

After the court denied Tracy’s motions, it addressed motions in limine.

Simms stated: “l have an oral motion in limine.” The court told Simms: “Ms.
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Simms—this is her action. If she had pretrial motions of some sort, it would be for
her to bring them, not you.” But the court allowed Simms to argue his motion,
which was to exclude admission of the 2016 order granting nonparental custody
to Finne.

To the extent that the trial court told Simms “you are not representing
yourself,” this was error. Simms, as the respondent in both petitions, had the
right to defend his interests in the proceeding. But in the context of Tracy’s
pretrial motion, it appears the purpose of the trial court’s statement was to
explain to Simms that he had not responded to Tracy’s motion and was thus not
entitled to interrupt the other parties to argue facts not contained in the motions.
Ultimately, Simms was afforded a full opportunity to participate in the
proceedings. He argued motions in limine and gave an opening statement. He
cross-examined witnesses and objected to questions asked by Robinson. He
was given the opportunity to testify and to present evidence, though he expressly
declined to do so. And he made a long closing argument. In short, Simms does
not show how he was prevented from fully participating in the proceedings.

Moreover, Simms’s briefing is inadequate to establish he possesses a
constitutional right of self-representation in this context. He argues that the Fifth
Amendment to the United States Constitution and article 1, section 22 of the
Washington Constitution afford an individual the right to represent themselves “in
every criminal and civil proceeding.” But the right to self-representation implicitly
contained in the Sixth Amendment and explicitly guaranteed in article 1, section

22 relates to criminal prosecutions, not civil proceedings. While this court has
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discussed the right to self-representation in some civil contexts, Simms cites no
relevant legal authority extending this right to nonparental custody proceedings.®
He cites a case, without identifying it by name, that he claims establishes this
right in the context of a “parental custody deprivation trial.” But the text Simms

cites belongs to In re Det. of J.S., 138 Wn. App. 882, 159 P.3d 435 (2007), which

involved involuntary civil commitment for mental health treatment. Simms fails to
establish error.
B.

Simms next contends the trial court erred in failing to grant Tracy’s motion
to dismiss for lack of subject matter jurisdiction. We conclude Simms fails to
establish error.

We review de novo a motion to dismiss pursuant to CR 12(b)(1). Wells

Fargo Bank, N.A. v. Dep't of Revenue, 166 Wn. App. 342, 350, 271 P.3d 268

(2012). Subject matter jurisdiction “refers to a court’s ability to entertain a type of

case.” Buecking v. Buecking, 179 Wn.2d 438, 448, 316 P.3d 999 (2013).

Although not entirely clear, Tracy’s motion appeared to assert that the trial
court lacked jurisdiction because Fish “hid” D.R.K. from her and Simms after
Finne’s death. She argued that Fish’s “fraudulent concealment” of D.R.K. was

designed to give him an unfair advantage in filing a nonparental custody petition,

3 See, e.4., In re Det. of J.S., 138 Wn. App. 882, 159 P.3d 435 (2007) (regarding right to
self-representation in involuntary civil commitment process); In re Det. of Turay, 139 Wn.2d 379,
986 P.2d 790 (1999) (regarding right to self-representation in sexually violent predator
commitment proceeding).
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which she contended violated section 8 of the Uniform Child Custody Jurisdiction
and Enforcement Act (UCCJEA).

Washington has adopted the UCCJEA, codified at chapter 26.27 RCW.
The section to which Tracy refers, RCW 26.27.271, provides that Washington
should “decline to exercise its jurisdiction” if a “person seeking to invoke its
jurisdiction has engaged in unjustifiable conduct.” RCW 26.27.201(1). But this
section is intended to prevent a party from bringing a child to Washington solely
to initiate a child custody proceeding in Washington. It does not divest
Washington of jurisdiction when, as here, Washington is undisputedly the child’s
home state. Even if Tracy’s allegations were true, she does not show they would
establish a basis to dismiss Fish'’s petition.*

C.

Simms also contends that the trial court erred in denying Tracy’s motion to
dismiss for failure to state a claim because she was D.R.K.’s de facto parent.
Again, Tracy’s motion lacked merit and the trial court did not err in denying it.

This court reviews de novo a trial court’s ruling on a CR 12(b)(6) motion to

dismiss. Berst v. Snohomish County, 114 Wn. App. 245, 251, 57 P.3d 245

(2002). “Courts should dismiss under this rule only when it appears beyond a
reasonable doubt that no facts justifying recovery exist.” Berst, 114 Wn. App. at

251.

4 On appeal, Simms asserts other grounds allegedly depriving the trial court of
jurisdiction, including (1) that Fish was statutorily obligated to contact the Division of Children,
Youth and Families so that they could provide services to reunify him and Tracy with D.R.K.
under RCW 13.32A.082; and (2) that Fish'’s petition violated his rights to equal protection under
the law. But we do not consider issues and theories not presented to the trial court. RAP 2.5(a);
Hanson v. City of Snohomish, 121 Wn.2d 552, 557, 852 P.2d 295 (1993).

10
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To demonstrate de facto parentage, a party must establish the following

criteria:

(1) the natural or legal parent consented to and fostered the parent-
like relationship, (2) the petitioner and the child lived together in the
same household, (3) the petitioner assumed obligations of
parenthood without expectation of financial compensation, and (4)
the petitioner has been in a parental role for a length of time
sufficient to have established with the child a bonded, dependent
relationship, parental in nature.

In re Parentage of L.B., 155 Wn.2d 679, 708, 122 P.3d 161 (2005). De facto

parentage is “limited to those adults who have fully and completely undertaken a
permanent, unequivocal, committed, and responsible parental role in the child’s
life.” L.B., 155 Wn.2d at 708.

Tracy’s motion failed to establish that she was D.R.K.’s de facto parent.
Most notably, Tracy did not even assert, much less establish, that she and
D.R.K. had ever lived together in the same household.> Nor did she establish
that she and D.R.K. had a bonded, parental relationship. But even if Tracy had
established de facto parentage, Simms does not articulate why this would have

been a basis to dismiss Fish’s petition. See, e.g., In re Parentage of J.A.B., 146

Wn. App. 417, 426, 191 P.3d 71 (2008) (“[t]he nonparent custody statute and the

de facto parent doctrine have very different purposes”); In re Custody of J.E., 189

Wn. App. 175, 192, 356 P.3d 233 (2015) (“different legal rights attach to a

determination of de facto parentage than a grant of nonparental custody”). The

5 For the first time on appeal, Simms contends that Tracy and D.R.K. “lived in the same
household on a number of occasions,” including “staying in a rustic cabin on the peninsula” while
visiting Simms in prison. But in determining whether the trial court erred, we may consider only
the facts and evidence presented to the trial court.

11
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trial court did not err in denying Tracy’s motion to dismiss for failure to state a
claim.
D.

Simms next contends that the evidence was insufficient to establish that
D.R.K. would suffer “actual detriment” in Tracy’s custody. But the trial court did
not have to make such a finding.

RCW 26.10.030(1) provides that a party may file a nonparental custody
petition “if the child is not in the physical custody of one of its parents or if the
petitioner alleges that neither parent is a suitable custodian.” The court must
make a threshold determination that the petition and supporting affidavits
establish adequate cause for a hearing. RCW 26.10.032. Once the initial
threshold is met, a nonparent seeking custody must establish, by clear, cogent,
and convincing evidence either the parent is unfit or that placing the child with the
parent would lead to “actual detriment to a child’s growth and development.” In

re Custody of L.M.S., 187 Wn.2d 567, 576, 387 P.3d 707 (2017) (quoting In re

Custody of E.A.T.W., 168 Wn.2d 335, 338, 227 P.3d 1284 (2010)). However,

where the child does not reside with either parent and the custody dispute is
between two nonparents, courts are to determine nonparent custody by applying

the “best interests of the child” standard. In re Custody of Brown, 153 Wn.2d

646, 654, 105 P.3d 991 (2005); RCW 26.10.100.
The actual detriment finding applies only to placement with a parent.

Because Tracy is not D.R.K.’s parent, the trial court was not required to make

12
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such a finding with regard to her.® Instead, the trial court was required only to
find that it was in D.R.K.’s best interests to continue residing with Fish. Simms

does not challenge this finding and it is a verity on appeal. See In re Welfare of

A.W., 182 Wn.2d 689, 711, 344 P.3d 1186 (2015) (unchallenged findings of fact
are verities on appeal).
E.

Simms next contends that the trial court deprived him of equal protection
by refusing to give any weight to the various crimes Simms alleged that Fish
committed. But Simms provides only conclusory arguments related to this issue.
He does not identify similarly situated classes or individuals or cite equal
protection cases to support his argument. “Passing treatment of an issue or lack
of reasoned argument is insufficient to merit judicial consideration.” Holland v.

City of Tacoma, 90 Wn. App. 533, 538, 954 P.2d 290 (1998).

F.

Simms next argues that the trial court unfairly restricted his cross-
examination of witnesses. We review a trial court’s ruling on the scope of cross-
examination for an abuse of discretion. State v. Blair, 3 Wn. App. 2d 343, 350,
415 P.3d 1232 (2018). A court abuses its discretion when its decision is
manifestly unreasonable or exercised on untenable grounds for untenable

reasons. Blair, 3 Wn. App. 2d at 350.

6 Simms appears to argue the power of attorney he signed entitles Tracy to stand in loco
parentis and thus presumably, to be treated as a parent for the nonparental custody statute. But
“no Washington case recognizes that nonparents are guaranteed the fundamental rights of
parents under the doctrine of in loco parentis.” In re Custody of Brown, 153 Wn.2d 646, 652, 105
P.3d 991 (2005).

13
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Although Simms argues that the trial court “stopped every line of
guestioning of adverse witnesses to establish relevant facts,” he cites to only two
portions of the record in which he claims his cross-examination was limited. The
first time, Simms attempted to cross-examine Fish about an unadmitted exhibit.
The second time, Simms began arguing with Fish that taking D.R.K. to Oregon to
visit family constituted a felony. But the “right to cross-examine witnesses is not
absolute” and is “limited by general considerations of relevance.” State v.
Darden, 145 Wn.2d 612, 620-21, 41 P.3d 1189 (2002). Only evidence that has
“any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be
without the evidence” is relevant. ER 401. Simms fails to establish the
relevance of either line of questioning to the ultimate issue before it. The trial
court did not abuse its discretion.

G.

Simms argues that the trial court failed to recognize that incarcerated
persons maintain a liberty interest in the care and custody of their children. But
Simms does not identify or assign error to any ruling by the trial court related to
his liberty interest. The court was required to determine whether Simms was
unfit or placement of D.R.K. with Simms would be detrimental. Because Simms
will be incarcerated until D.R.K.’s adulthood, he is unavailable to parent D.R.K.
Simms does not challenge this finding. Instead, Simms appears to argue that the

trial court should have deferred to his preference that D.R.K. be placed in Tracy’s

14
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custody.” But, as discussed above, the issue before the court was to determine
whether placement with either Fish or Tracy was appropriate and in the best
interests of D.R.K. D.R.K. was happy and comfortable in the care of Fish, who
had served in a parental role for several years and provided daily care for him.
He did not know Tracy well and expressed extreme despair at the prospect of
living with her. Substantial evidence supported the court’s finding that it was in
D.R.K.’s best interests to be placed with Fish.

H.

Finally, Simms contends that the trial court erred in restricting his right to
visitation with D.R.K. The unchallenged findings support the trial court’s order
limiting visitation.

When, as here, the trial court has weighed the evidence, our review is
limited to determining whether substantial evidence supports the court's findings
of fact and whether those findings support the court's conclusions of law. In re

Dependency of P.D., 58 Wn. App. 18, 25, 792 P.2d 159 (1990). We defer to the

trier of fact on issues of conflicting testimony, credibility of the witnesses, and the

persuasiveness of the evidence. State v. Killingsworth, 166 Wn. App. 283, 287,

269 P.3d 1064 (2012). Such deference is particularly important in proceedings
affecting the parent and child relationship because of “the trial judge's advantage

in having the witnesses before him or her.” A.W., 182 Wn.2d at 711.

7 Simms also argues that RCW 13.34.020 requires that the trial court maintain a child
within its “family unit.” But chapter RCW 13.34 governs dependency proceedings and Simms
does not establish its relevance here.

15
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RCW 26.10.160(2)(m)(i) provides that a court may limit a parent’s

visitation that are:

reasonably calculated to protect the child from the physical, sexual,
or emotional abuse or harm that could result if the child has contact
with the parent requesting visitation. If the court expressly finds
based on the evidence that limitations on visitation with the child
will not adequately protect the child from the harm or abuse that
could result if the child has contact with the parent requesting
visitation, the court shall restrain the person seeking visitation from
all contact with the child.

Simms does not identify any specific restriction that he believes is
unreasonable or contrary to law. And the trial court’s unchallenged findings of
fact establish that requiring D.R.K. to visit his father in prison “would be
detrimental to [D.R.K.]'s growth and development.” The trial court found that
D.R.K. reported that Simms was “scary and gets really mad.” D.R.K. told many
people that he did not want to have contact with Simms. In fact, D.R.K. found
visits with his father so distressing he asked to talk to a counselor.

According to D.R.K.’s counselor, D.R.K. had symptoms “consistent with a
PTSD diagnosis” and that “contact with his father is a trigger for [D.R.K.]'s PTSD
responses hindering his brain development and healing.” The trial court also
found that Wakefield Nichols concurred with the counselor's recommendation,
believing that “requiring [D.R.K.] to have contact with his father may further harm
[D.R.K.]'s health and well-being by undermining the child’s sense of self identity.”
Although Simms is dissatisfied with these findings, he does not challenge their

factual basis. We do not find any error in the trial court’s order on visitation.

16
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Simms requests an award of costs associated with this appeal. But RAP
14.2 provides that this court will award costs to the party that “substantially

prevails on review.” Because Simms is not the prevailing party, he is not entitled

to costs.
Affirmed.
WM"\ , Cf]
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WE CONCUR:
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